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DAVID CamPeBELL of Clochombie, 


W : IE int. FO THE 


PETITION of Doxauy Carne: of Balinaby: 


the reſpondent, and James Campbell of Balinaby, ſtood bound 
conjunctly and ſeverally with Major Donald Campbell of Caſtle- 
| ſween, in a bond to the Bank of Scotland for L. 650 Sterl. of prin- 


1 HN CAMPBELL of Clochombie, now deceaſed, father of 


cipal, with penalty and intereſt; for which the eee s father 


had Balinaby's bond of relief. 

Mr Campbell of Duntroon, and the reſpondent! s father, became 
likeways bound with the Major, conjunctly and ſeverally, in ano- 
ther bond of L. 700 Sterl. to Mr Lockhart, now Lord Covingron. 

Some years ago, the Major being called upon to pay theſe and 
ocker debts, to the amount altogether of L. 4000 Sterling, applied 
to Colonel Donald Campbell, late of the Eaſt India Company's ſervice, 
for his aſſiſtance; who was prevailed upon to relieve him, upon get- 
ting an aſſignation to the debts, and en an heretable ſecurity 
upon the Major's lands. 

Accordingly, in December 1 771, Colonel Campell paid the debts 


| to the Bank and to Mr Lockhart, and took aſſignations to them; 


and likeways advanced the remainder of the L. 4000, as appears by 
a fitted accompt ; and the Colonel at the ſame time got from the 
Major, an heretable bond upon his eſtate, RGB it is declared, 
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That the conveyances taken by the ſaid Colonel Donald Campbell 
<« to debts due by me, and which debts make part of the before- 
& mentioned ſum of L. 4000 Sterling, ſhall not be conſtrued as 
% double ſecurities, but that it ſhall be optional to him to operate 
e his payment of the ſums of money ſo aſſigned, either in virtue of 
* the ſaid ſecurities, or of theſe preſents, the one without me” 
c judice,” GM | 
Colonel Campbell having afterwards occaſion for his money, and 
not chuſing to be at the trouble of bringing the Major's eſtate to a 
ſale, inſiſted againſt the reſpondent, as repreſenting the late Cloch- 
ombie his father, for the two debts in which he ſtood bound: And 
this brought about a tranſaction between him and the reſpondent, 
by which the reſpondent agreed to come in the Colonel's place ; and 
having accordingly paid him up his whole ſums advanced, the Co- 
lonel aſſigned and conveyed the debts and ſecurities in favour of the 
reſpondent, in the ſame way as they ſtood in the Colonel's perſon ; 
and as the reſpondent was undoubtedly entitled to recover from Mr 


Campbell of Duntroon, one half of the 700 l. bond, in which they 


were joint cautioners for Major Campbell as above, ſo he inſiſted in 


a charge againſt Duntroon for payment of one half of ſaid bond. 


Duntroon having ſuſpended the charge, and the cauſe having 
come in courſe before Lord Auchinleck Ordinary, it was pleaded 
on behalf of Duntroon, That he was not obliged to make payment 
of any part of the debt, without Ag 1 to a e 


part of the heretable ſecurity. 


To this it was anſwered, That the reſpondent was willing to alien 


the debt, to the extent df the half which Duntroon was to pay, if 


he deſired ſuch aſſignation, in order to enable him to operate his re- 
lief againſt the principal debtor Major Campbell : But that he was 
not bound to convey the heretable ſecurity, which ſtood in his per- 
ſon, for the whole of the above debts; at leaſt, that he was not 
bound to convey it to his own prejudice, or ſo as to enable any per- 
ſon to compete with him: But he had no objection to convey it, re- 
ſerving a preference to himſelf for the whole ſums due to him; and 


be apprehended that he could not be obliged to aſſign in any other 
terms, being entitled to keep up the ſecurity for his own Hohoof, 


till the laſt ſhilling of the ſums due to him was paid. 

The Lord Ordinary, of this date, pronounced the Wbbsing 3 in- 
terlocutor: © Finds the charger lyes under no legal obligation to 
* aſſign the heretable ſecurity he got, to this ſuſpender ; ; and that 


(6 * 'the 
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4 the 3 to aſſign, ariſing from equity, entitles him to, qua- 
lify the aſſignation to be granted with a proviſo, That it ſhall not 
e entitle the ſuſpender to compete with him the charger, but only 
to draw after the charger is fully ſatisfied and paid of what is due 
eto him by Major Campbell; and appoints the Charger to give in 
to proceſs an aſſignation ſo qualified. ES 
Upon adviſing a reclaiming petition with anſwers, and hearing 
parties in preſence, your Lordſhips pronounced the following inter- 


locutor: The Lords having adviſed the above-mentioned petition July 19. 7575. 


and anſwers, and heard parties-procurators on the cauſe in pre- 
$6 ſence, and having conſidered the circumſtances of the three debts 
“ within mentioned, wvzz. the debt originally due to the Bank of 
& Scotland, the debt to Mr Lockhart, and the balance over and 
above ſaid debts advanced by Colonel Campbell to Major Camp- 
6 bell, all making up the ſum of L. 4000 Sterl. in the heretable ſe- 
« curity on the Major's lands, and all now in the reſpondent's per- 
© ſon, find, That Clochombie is entitled to apply ſaid heretable ſe- 
- 66 curity for relief and payment of the firſt and laſt of theſe debts, 
and in fo far is not bound to communicate it, or any part of it, 
„ to the petitioner ; but as to the debt originally due to Mr Lock- 
hart, find he muſt communicate ſaid heretable ſecurity to the 
_ <, petitioner, to the effect that any loſs on ſaid debt may be born 
by him and the petitioner proportionally, but not to compete 
with the reſpondent as to the other two debts ; and remit to the 
Ordinary to proceed accordingly.” 

The cauſe having gone back to the Lord Ordinary, in order to 
apply the interlocutor, compearance was allo made for Balinaby the 
now-petitioner. And with regard to him your Lordſhips will ob- 

ſerve, that the ſame queſtion did not occur as in the caſe of Dun- 
troon: For altho it may be true that the L. 650 was entirely applied 
for Major Campbell s behoof, yet, quoad the reſpondent, Balinaby 
was not merely a joint obligant or co-cautioner, but was a principal 
debtor, having granted his bond of relief to the reſpondent ; ſo that 
there could not be a doubt that the reſpondent was entitled to reco- 
ver the full value of this debt from Balinaby upon his bond of relief, 
leaving him to have recourſe againſt Major Campbell as he beſt could ; 
and he was not obliged to communicate the heretable ſecurity, ſo as 
do operate payment of one ſixpence to Balinaby, till he himſelf was 
fully paid. The principles that hold in co-cautionry, which had 
operated in the queſtion with Duntroon, d1d not here P in any 


ref} —_ whatever, 
AS 


Jan. 31. 1776. 


As the reſpondent A was willing to act in the moſt impar- 
tial manner between Balinaby and Duntroon, and to do nothing 


whereby the one might be put in a better ſituation than the other, ſo 


far as reſpected any remainder of the ſecurity, after making the ap- 
plication which the reſpondent was entitled to make, he, ata calling 


before the Lord Ordinary, ſtated in a minute the following propoſi- 


tion: That altho' Duntroon and Balinaby, the two defenders, were 
„in different circumſtances with reſpect to him the purſuer, by 
% means of the bond of relief which the purſuer has from Balinaby, 
yet as both are cautioners of Major Campbell, and thereby entitled 

* to an equal ſhare of his effects in proportion to their debts, fo 
he the purſuer was diſpoſed to act fairly and impartially with 
„ them; and for that purpoſe now made offer, upon Duntroon's 
* paying him one half of the 7001. debt, and Balinaby's paying 
* him the whole 6501. debt, to execute a conveyance of the here- 
table debt of L. 4000 in favour of Alexander Roſs depute-clerk 
“ of Seſſion, or any other truſtee that ſhall be named by the Lord 
„Ordinary, with power to uplift the whole debt, and to divide and 
© apply the proceeds thereof in the following manner, viz. 1/, To 
„the payment of that part of the debt of L. 4000 for which neither 
„ Duntroon nor Balinaby are bound. 24ly, To divide the reſidue 
„ proportionally upon the L. 700 in which Duntroon is bound, and 
„ the L. 650 in which Balinaby is bound, and to allow Duntroon 
and the purſuer to draw equally the ſhare allotted to the L. 700. 
«© 3dly, The ſhare of the reſidue belonging to the L. 650, to be ap- 


+ plicd, in the hi place, to pay and relieve the purſuer of ſuch part 


of the half of the 7001. debt as he ſhall not draw in the right of 
that debt itſelf, and the remainder to be given to Balinaby. By 
„this means the purſuer will get payment of that part of the L. 4000 
for which neither of the defenders are bound; he will get imple- 
ment of Balinaby's bond of relief of the 6 50 l. debt; he will draw 
** with Duntroon upon the 7001. debt, and Duntroon and Balinaby 
will rank equally as cautioners for the Major.“ 
Duntroon agreed to the method here propoſed; but Balinaby made ; 
the ſame objections to it that he now does in the petition, and the 
Lord Ordinary pronounced the following interlocutor : © Appoints 
„ David Campbell of Clochombie to aſſign to Alexander Roſs de- 
© pute=clerk of Seſſion, as truſtee propoſed and agreed to by the par- 
ties, the heretable debt of L. 4000, and intereſt due thereon; with 


power to hin. after the purſuer has accounted for what he has al- 
| 5 ready 


e 
ready received from che debtor, to uplift the remainder: And ap- 
points the aſſignation to contain a proviſo, That it ſhall not preju- 


dice the purſuer's ſecurity for any debts in his perſon, for which 


„ Hhe has a ſeparate ſecurity on the ſubjects over which the hereta- 
ble bond extends, —and declaring, that Duntroon, as co-cautioner 
„ with the Ppurſuer, is to draw equally with the purſuer; but that 
M0 Balinaby 3 is to be held as a principal debtor, and not entitled to 
come in with the purſuer; and decerns.“ | 
The reſpondent gave in a ſhort repreſentation, not ohy eBay to 
| this interlocutor ſo far as it went, but praying the following addi- 
tions to it, viz. To decern againſt Duntroon for one half of the debt 


l 700, and againſt Balinaby for the whole of the L. 650; and 


to ordain the proceeds of the 4000 l. heretable ſecurity to be divided 
by the truſtee as follows: In, To pay the repreſenter (now reſpon- 
dent) that part of the L. 4000 due to him, in which neither Dun- 
| , troon nor Balinaby are bound. 24, To divide the reſidue propor- 
_ © tionally upon the 700 l. bond in which Duntroon is bound, and 
the L. 650 in which Balinaby is bound; and to allow Duntroon 
and the repreſenter (now reſpondent) to draw equally the ſhare 
„ allotted to the L. 700. -3t:o, The thare belonging to the L. 650, to 
be applied, ſo much of it as is neceſſary, to pay and relieve the re- 
«© preſenter (now reſpondent) of ſuch part of the half of the 700 l. 
debt as he ſhall not draw 1 in the Tight of that Gene) itſelf, and the 
„ remainder to be paid over to Balinaby.” 
Balinaby on the other hand alſo repreſented, praying that he ſhould 
be found entitled to rank on the heretable ſecurity for the 6501. debt, 
in the ſame way that Duntroon was for the L. 700. There was Ihe: 
_ wiſe a ſeparate prayer with regard to a 400 l. debt due to Mr Ro- 
bertſon-Barclay; but this has nothing to do wich the preſent queſtion, 
not being one of thoſe for Ane oF wien the N n N 
bond was granted. | 
Upon theſe 8 che Gab Ordinary, of this . pro- Feb. 27. 1776. 
nounced the following interlocutor: “ Finds in the preciſe terms of 
the prayer of the ſaid David Campbell's repreſentation; with this 
addition, That the ſaid David Campbell, upon getting payment 
from this repreſenter, Donald Campbell of Balinaby, of the 4000 l. 
bond, muſt aſſign to the faid Donald Campbell that bond, with 
„Hall the diligence real and perſonal following on it; and decerns 


and refuſes the deſire of this enen for che Sant" Donald 


ny Sams; aaa as to all other Points.“ 551 | 
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Balinaby a againſt the foreſaid W But che Lond | 


July 9. 1176. Ordinary, upon adviſing the ſame with anſwers, of this date refuſed 
July 25. 776. the repreſentation, and adhered; and thereafter, of this date, his Lord- 


ſhip refuſed another renreſcritagion for Balinaby, without anſwers, 


Balinaby has reclaimed to your Lordſhips; the petition is ordained | 


to be ſeen and anſwered, and, in obedience thereto, this is humbly 
offered on behalf of the reſpondent. And notwithſtanding of all that 
is ſaid in the petition, the reſpondent is humbly perſuaded that your 
Lordſhips will have little difficulty in being of nen that 1205 inter- 
locutors of the Lord Ordinary are well foun de. 

It is not pretended, that either the reſpondent, or his . Colonel | 
Campbell, ever came under any obligation, directly or indirectly,” to 
communicate to this petitioner the heretable ſecurity which he had 
in his perſon over Major Campbell's eſtate for the L. 4000 Sterling. 
The obligation to aſſign has therefore no foundation in ſtrict law. It 
ariſes merely from equitable conſiderations, and it is founded upon 
the principle, that no man is entitled to uſe his right in mulationem 
vicini. The principles of equity and juſtice will not allow any per- 
ſon to uſe his right in ſuch a manner as to hurt his neighbour, when 
he can himſelf derive no benefit from it; and by the ſame rule, equity 
will not allow any man to deny a benefit to his neighbour, from 
which no hurt can reſult to himſelf, And therefore it is, that when 
any man draws his payment from a cautioner, or out of a ſubject _ 
upon which a creditor has a ſecondary ſecurity, he ought. to com- 
municate to them any ſeparate ſecurity. that he had in his perſon for 
the debt from which the cautioner or ſecondary . areditar 8825 n 
an advantage. 

But as this claim for an 8 is founded entirely on eculiny.. | 
and not on ſtrict law, as having no foundation in the covenant of 
parties, ſo the ſame equity will operate in favours; of the creditor 
from whom the aſſignation is demanded ; and therefore he is certainly 


entitled to qualify the conveyance which he grants, with this condi- 


tion, that his own intereſt ſhall not be thereby hurt or affected, and 
that it ſhall not be entitled to compete with any ſeparate debt for 
which he may have a ſecurity. upon the ſame ſubject; becauſe when 
he refuſes to convey, without qualifying the right in that manner, 
he does not exerciſe his right emulouſly, but is laying hold of that 
benefit which every creditor is entitled to derive from the different 
ſecurities which he may have ſtipulated for the debts that are juſtly 
due to him: And therefore when the petitioner, who is clearly liable 

| 5 : to 
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to the reſpondent in payment of the L. 6 5o, is, from equitable con- 


ſiderations, demanding an aſſignment to the heretable ſecurity which 


he has upon Major Campbell's eſtate, he is upon the plain principles 
of law and equity entitled to qualify his aſſignation, in that manner 
that Balinaby ſhall not in virtue of his aſſignment be entitled to in- 
terfere with the reſpondent's drawing his full payment out of Major 
Campbell s eſtate, of thoſe debts for which he has a ſecurity upon 


it; and conſequently he cannot, in virtue of the aſſignment, draw 


any thing out of Major Campbell's eſtate, until the reſpondent ſhall 
have drawn full payment of the 700 l. bond in which he is bound 


with Duntroon, as well as that part of the L, 4000 for Which neither 


Duntroon nor Balinaby was bound. 

The petitioner ſays, That he muſt be in the ſame ſituation with re- 
gard to the 6501. debt, that your Lordſhips have found Duntroon 
to be in with regard to the 700 l. debt: That a proportional ſhare 
of the heretable ſecurity muſt be communicated to each, and the loſs 
of the co-obligants in the one debt, is not to be made up by taking 
away any part of the ſhare allotted to the other debt: That in terms 
of your Lordſhips judgment, the loſs upon the 700 l. debt muſt be 


born equally by Clochombie and Duntroon, the co-obligants there- 


in; and the loſs upon the 650 l. debt, caſt in the fir place, be 

| born equally by the reſpondent and the petitioner. _ 

But the whole of this proceeds upon an evident miſapprehen- 
Goa, both of the judgment of the Court, and of the real ſtate of the 
caſe, The difference between the two debts is extremely obvious. 

Duntroon and the reſpondent are co-cantioners in the 7001. debt; 
and in ſo far as the one pays a ſhilling more than the half of that 

debt, he is entitled to be relieved thereof by the, other; and there- 

: fore, upon the principle of mutual relief, your 'Lordſhips were of 


opinion, that the one cautioner was not entitled to have any benefit 


or advantage over the other, but that they ought to be preciſely 
upon the ſame footing, in competition with one another; and accord- 
_ ingly your Lordſhips found, that the now-reſpondent was bound to 
communicate the benefit of his heretable ſecurity, in ſo far as re- 
1 that debt, to his co- cautioner Duntroon. 

But the caſe is foto celo different as to the petitioner ; for it is clear, 


; aline) quoad the reſpondent, the petitioner falls to be conſidered entirely 


in the light of principal debtor. The reſpondent is entitled to a to- 
tal relief againſt him, in the ſame manner as if Mayor Campbell 


had no concern in the debt. This being the caſe, it is plain that 


the 
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the petitioner has no title to be put upon an equal footing with the 
reſpondent: On the contrary, the petitioner is bound to relieve the 
reſpondent entirely of the L. 650; and conſequently it is plain, 
that if the reſpondent ſhall, for the petitioner's indemnification, from 
equitable conſiderations, grant the aſſignation in queſtion, it muſt be 
ſo qualified that it cannot be uſed to hurt or prejudice the reſpon- 
dent's ſecurity, for any ſeparate debt in his perſon for which he has 
a ſeparate ſecurity on the ſubjects; and, in that view, full juſtice is 
done him by the mode of ranking eſtabliſhed by the Lord Ordi- f 
nary's interlocutor. The petitioner and Duntroon have been put 
upon an equal footing ; and ſurely the petitioner is entitled to no 
preference, in competition with Duntroon : But then the reſpon- 


dent has a clear ground of preference over the petitioner, indepen- 
dent of the heretable ſecurity ; becauſe he is entitled to a pwnd relief 
from the petitioner, in conſequence of his bond of relief. . 


It is not diſputed that Colonel Campbell could not biet been 
obliged to aſſign to the prejudice of any other debt he had in his 
perſon, but that he was entitled to hold the ſecurity till he ſhould 
be paid every farthing of the L. 4000 3 and no good reaſon can be 
aligned why the reſpondent, as coming in his place, ſhould” not be 
preciſely in the ſame ſituation in a queſtion with this petitioner, | 
from whom he has a bond of relief, and from whom he is accord- 
ingly entitled to recover every farthing of the 6501. debt, altoge- 
ther independent of the heretable ſecurity; ſo that with reſpect to 
the petitioner, the reſpondent cannot be conſidered as in "oy ov av 
ſituation from Colonel Campbell his author. 

The petitioner ſays, That the reſpondent, as abdibg't in the Ag 
of Colonel Campbell, ſappolee himſelf entitled to act in a manner which 
the Colonel would not have been permitted to do: That the Colonel 
would not have been permitted to act unequally towards the cauti- 
oners in the two debts: That ſuppoſing the Colonel vas ſtill the cre- 
aitor, holding the heretable ſecurity and the aſſignations to the bonds, 
the Colonel would have been obliged to communicate to the 700 1. 
and the 6591. debts, a proportional ſhare of what remains of his 
heretable ſecurity, after ſatisfying 'the large debt for which he had 
no other ſecurity. By which communication the reſpondent 'and 
Duntroon would receive a ſhare in proportion to the 700 l. debt, and 
the petitioner and the reſpondent a ſhare in proportion to the 6501. 
debt; and that, after this, the loſs upon the former debt would fall 
equally upon Duntroon and the. reſpondent, and the loſs upon the 

latter 
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latter would fall equally. upon the petitioner and the reſpondent, 
And it is ſaid, that if this would have been the caſe, if Colonel 


Campbell himſelf had ſtill been the creditor, the ſame muſt be the 
_ caſe with the now-reſpondent coming in his place; and that if the 
Colonel could not act in an arbitrary manner himſelf, he could {till 


leſs communicate the power of doing 10 to another: Whereas the re- 


ſßpondent's demand is an attempt to act in that arbitrary manner in 


which the Colonel himſelf could not have acted ; as he would throw 

upon the 6 50 L debt, ths whole loſs which he himſelf kantine upon 
the, Lon, 

But the very admiſſion which 5 been made in this iſs by the 
petitioner, viz, That with regard to the large debt for which there 
was no other ſecurity but the heretable bond, Colonel Campbell, and 

the reſpondent in his right, was entitled, in the #7 place, to apply 
the heretable ſecurity in full payment thereof; and that Colonel 
Campbell was at any rate entitled to hold his ſecurity "till he was 

paid the laſt ſhilling, is ſufficient to ſupport the mode of ranking 
that has been eſtabliſhed by the Lord Ordinary's interlocutor. 

The general principle of law is clear, that when any perſon is poſ- 
ſeſſed of different ſecurities for the debts due to him, he is entitled to 
uſe theſe ſecurities in the manner moſt beneficial to himſelf, and to 
hold the whole till the laſt ſhilling of his debt is paid; and no cau- 
tioner or ſecondary creditor is entitled to demand an aſſignation from 
him, if he can qualify any prejudice that he will ſuffer by ſuch aſſig- 

nation. This is founded in the clear principles of law. The catholic 
creditor is under no obligation in ſtrict law to grant any aſſignment, 
having come under no covenant or agreement to that effect. The 
claim to an aſſignment ariſes merely from equitable conſiderations; 
and, as already obſerved, it is founded upon the principle, that no 
man can be allowed to uſe his right in æmulationem, and to with-hold 

a benefit from his neighbour when he cannot qualify the ſmalleſt 

prejudice which he can ſuffer by granting it. 

Ibe reſpondent has no occaſion to enter at all into the queſtion as to 

what part the Colonel would have been obliged to act if the debts 
and ſecurities had remained in his perſon, and whether he would 
have been obliged to communicate the remains of the heretable ſecurity, 


after paying the large debt for which he had no other ſecurity, to 


the 700 l. and the 6 50 1. debts proportionally. But ſuppoſing that 
to be the caſe, yet it is plain from the principles above laid down, 
khat it will not from thence necellarily follow, that the ſame rule 
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muſt now be obſerved by the reſpondent: For altho' the reſpondent 
did with his own money! acquire the heretable ſecurity from Colonel 
Campbell, and fo far comes in his place, yet circumſtances may. oc- 
cur, which would vary the mode of ranking with the one, and 
with the other. The cautioners in both debts happeucd in this caſe 
to be abundantly able to pay every farthing which they owed to the Co- 
lonel ; and when that is the caſe, upon the principle of equity above 
ſuggeſted it might perhaps be maintained, that the Colonel was 
obliged to communicate his heretable ſecurity to the two debts of 
L. 7oo and L. 650 proportionally, becauſe, under the circumſtances 
of the caſe, he could not qualify that he had the ſmalleſt intereſt to 
adopt another mode of ranking. But it will by no means from thence 
follow, that the ſame rule muſt be followed by the now-reſpondent, 


becauſe it is plain that he has an evident intereſt to oppoſe it; be- 


cauſe he would ſuffer a manifeſt prejudice if it was to be adopted, 
as he would thereby loſe a part of the 700 I. debt, whereas Colonel 
Campbell drew the whole. The reſpondent is poſſeſſed of different ſecu- 
rities for the debts that are due to him, and upon the plaineſt principles 
of law he is entitled to hold theſe ſecurities till he receives the laſt 
penny of what is due to him; nor can there be any equity in oblig- 
ing him to aſſign, when he can ſhow that he will ſuffer a manifeſt 
prejudice by by doing. 
The petitioner's preſent argument is truly founded upon ig ; 
a propoſition in the general, which is by no means well founded. 
He takes it for granted, without diſtinction, that Colonel Campbell 
himſelf would have been obliged to communicate the remains of 
the heretable ſecurity proportionally to the 700 1. and the 6501. 
debts. But without entering into the queſtion whether the propoſi- 
tion is at all well founded, the reſpondent holds it to be perfectly 
clear, that it cannot be aſſumed as a general propofition : For ſup- 
poſing, that under the circumſtances of this caſe Colonel Campbell 
would have been obliged to follow the foreſaid rule, becauſe he had 
not the ſmalleſt intereſt to follow a different rule; he being in all 
events ſecure of his payment, and more he had no title to aſk ; yet 
let the caſe be ſuppoſed, that the co-obligants 1 in the 7001, debt had: 
been all bankrupr, and that the remains of the heretable ſecurity - 
had, after paying the large debt, been no more than ſufficient to pay 
the L. 700, the reſpondent does deny that either law or juſtice would 
in that caſe have obliged Colonel Campbell to communicate the re- 


mains of the NEE ſecurity to- he 700 J. and the 6 50 1. debts 
proportionally, 


1 


nat; but on che contrary he would have” been entitled to | 


apply the whole of it in payment of the 700 l. debt, and to come 
_ againſt the petitioner perſonally for the whole 650 1. debt. This 
_ propoſition the reſpondent holds to be incontrovertible ; and it 


clearly ſhows, that the rule ſuggeſted by the petitioner, would only | 


apply where Colonel Campbell could not ſhow that he had any inte- 


reſt to adopt a different rule; and that the general rule is, that a cre- 


ditor is entitled to uſe the different ſecurities he may be poſſeſſed of, 
in ſuch a manner as to operate his full payment; and the applica- 
tion of that principle to the preſent caſe, is clearly ſufficient to eſta- 
bliſh the mode of ranking that has been adopted by the Lord Ordi- 
nar) in his interlocutor. _ 
The reſpondent, upon the whole does not deſire to be i in a n 
rent ſituation from his author Colonel Campbell. The petitioner 


himſelf admits, that the Colonel was entitled to receive every far- 


thing of the L. 4000, and the reſpondent deſires to receive no more. 
Ihe petitioner ſays, That the reſpondent cannot put himſelf in a 
better fituation, than he would have been 1 in if the Colonel had till 


been the creditor. 


But the reſpondent, with fubrniBon,; cannot ſee the leaſt ground ; 


for aſſuming ſuch a propoſition. The reſpondent has laid out ſome 
thouſand pounds of his own money in purchaſing the Colonel's right, 
and the whole ſecurities that ſtood in his perſon ; and it muſt appear 


a very extraordinary plea, to maintain, that the reſpondent 1 is {till to be 
in no better ſituation than he would have been in if he had not laid 
out a penny. The reſpondent laid out his money to à great extent, 
in purchaſing every right that was in the Colonel; and as he chus | 
comes into the Colonel's place, there is no reaſon why he ſhould be 

in a worſe fituation. And as it is admitted by the petitioner, that 


Colonel Campbell was entitled to full payment, and to hold every 


| fecurity he had in his perſon till that was effectuated, the refj pondent, 3 
as coming in his place, ought to be in the ſame Giruation ; and he 


can never be obliged to communicate any part of the Sunry! in his 
perſon to the petitioner, when it will be attended with the conſe- 

quence of "GEE the ed e of a Pre of what 3 is juſtly due 
to him. 


The petiticcite ſays, That the refpondent gives with the one land! ah 


2055 immediately takes it away with the other; for that he is firſt 
pleaſed to communicate to the 650 1. debt, a proportional ſhare 


of the heretable beer, and then inſtantly after would deſtroy the 
effect 


. * 
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eſe of thar, by making up his loſk upon the former debt out of | 
what he had pretended to give to the latter. | 
But the petitioner is in a miſtake, in ſaying that the reſponghlnr | 
takes with the one hand what he gave with the other. He takes no 
doubt a part, in order to indemnify himſelf, and-which, being poſſeſ- 


ſed of the catholic ſecurity purchaſed with his own money, he ap- 
prehends he in law and in juſtice is entitled to do : But at the 


ſame time it is plain, that the petitioner derives a benefit from the 


mode of ranking that has been adopted; for in ſo far as that part 
of the heretable ſecurity allotted to Duntroon falls ſhort of the one 
half of the 700 l. debt with which Duntroon is burdened, the 
petitioner is ſo far benefited by the mode of ranking that has been 
followed, above what he would have been if the heretable OY. | 
was firſt to be applied in extinction of the whole 700 Il. debt. . 
Had the reſpondent been diſpoſed to act arbitrarily, he might, in 
competition with the petitioner, have applied the heretable ſecurity, 5 
ſo as to cover entirely the joint debt in which Duntroon is co-cau- 
tioner; which would in effect have been giving Duntroon, as well 
as the reſpondent, a preference over the petitioner. But the reſpon- 
dent did not chuſe to act in that partial manner. He has done 
equal juſtice to both, by applying the heretable ſecurity in the ſame 
proportion to both of theſe debts, whereby Duntroon will fall ſhort 
as to a part of the half of the debt. And altho' the reſpondent draws 
back a part of what falls to the petitioner's debt, (which he is cer- 
tainly entitled to do, becauſe he has a right to be wholly relieved 
ſo far as the petitioner's debt goes) yet the petitioner ſtill gets a con- 
fiderable benefit by the mode of ranking adopted by the interlocutor ; 
and it is clear, that whatever ſhortcoming happens as to him, the 
ſame does not ariſe from any preference given to Duntroon, but 
from the circumſtance of the reſpondent's being entitled to a total 
relief from the petitioner, and from the fabj e's being mſuthcient to 
pay the whole. = 
Upon the whole, it is humbly hoped that your Lordthipe will 
have no difficulty to refuſe the Petition, and adhere to the Lord Or- 
dinary's interlocutor. TS 


In reſpect Ger e. 


ROBV. M*QUEEN, 
0 5 . 2 th PE 


75 1 


